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Our Ref
GJC:BJN:5240155
Dear Stephen
Reg 312 - Maximum fee for report & consent 
We refer to our recent correspondence regarding the interpretation of regulation 312 of the Building Regulations 2006. You have sought our advice on the following specific questions:

1. Whether the maximum fee of $200 specified in regulation 312(2) of the Building Regulations 2006 (Regulations) can be charged in respect of each separate report and consent matter referred to Council for consideration or whether the $200 maximum applies to each building permit application; and
2. Whether regulation 312(2) must be applied where there is an application for consent and report but where there is no application for a building permit on foot; and
3. Should the Building Commission retract its advice to councils that the maximum fee applies to each reporting matter? and
4. Is the Commission's interpretation misleading? 
5. Summary of Advice

5.1 Regulation 312(2) should be interpreted to allow councils to set a maximum fee of $200 for each report and consent as opposed to in relation to each building permit application.

5.2 Regulation 312(2) should be read a prescribing a maximum fee for the purposes of clause 4(4) of Schedule 2, despite the fact that there is no specific reference to that clause in regulation 312(2).

5.3 Section 261(1)(la) provides a sufficient head of power for the making of regulation 312(2). In any event the broader regulation making power under section 261(1)(l) could be used to support the making of the regulation.

5.4 The maximum fee of $200 set by regulation 312(2) applies regardless of whether or not an application for a building permit has been lodged at the time that the report and consent is applied for.

6. Background

6.1 Regulation 312 provides:
(1) 
The maximum fee payable for the consideration by a reporting authority of an application for a building permit referred to it under section 29A of the Act for report and consent is $50.

(2)
The maximum fee payable for the consideration by the relevant council of an application for a building permit referred to it under Part 4, 5 or 8 of these Regulations or under regulation 604(4) for report and consent is $200.

(3)
The maximum fee payable for the consideration by the relevant building council of an application for a building permit referred to it under regulation 610(2) for report and consent is $50.

6.2 This regulation was introduced on 13 June 2006. Prior to the introduction of this regulation, there were no maximum fees prescribed and councils set their own fees for considering applications for report and consent in accordance with clause 4 of Schedule 2 of the Building Act 1993 (Act). 

6.3 In accordance with clause 4 of Schedule 2, councils have generally fixed fees for each consent and report referred to it, as opposed to each building permit application referred to it.
6.4 We understand that there has been a legal interpretation of regulation 312(2) provided to the Victorian Municipal Building Surveyors Group (VMBSG) (which we have not seen) that concludes:

6.4.1 regulation 312(2) imposes a maximum fee of $200 for each building permit application referred to it, as opposed to a maximum fee of $200 per report and consent application referred to it;

6.4.2 the regulation making head of power in section 261(1)(la) prevents the Governor in Council from making a regulation which would impose a maximum fee for each report and consent. Therefore regulation 312 could not be interpreted to prescribe a maximum fee for each report and consent application. 

6.5 If correct, this interpretation would prevent councils from charging a fee for each report and consent referred to it. In cases where a single building permit application requires report and consent on multiple matters, this would result in a reduction in the fees able to be charged by councils. In some cases, councils have estimated that this would reduce their yearly fees for this function by over $100,000.
6.6 It has been suggested by the VMBSG and/or some of its members that if councils apply the broader interpretation of the regulation this could leave them open to challenge in the Supreme Court and may ultimately expose them to some embarrassment or financial losses should the Court determine that the narrower interpretation should have  been taken. 

6.7 Despite the 'narrow' interpretation, the Commission has taken a position that the maximum fee applies to each report and consent made rather than to each building permit application referred to a council. This interpretation has been communicated to building practitioners in the latest Inform magazine published by the Commission. In addition, we understand that the Commission has advised the VMBSG of its interpretation of the regulation (we have not seen this advice). The VMBSG have 'demanded' that the Commission retract their advice on the basis that it is incorrect and misleading.

7. Advice in detail
Can a maximum fee of $200 be charged in respect of each separate report and consent matter? 
7.1 On a plain reading of regulation 312(2) one may conclude that the maximum fee payable applies to each application for a building permit referred to a council regardless of how may applications for report and consent are sought. 
7.2 However, when interpreting legislation, we are required to do more than just look at the plain words of a provision. We must also ensure that the provisions of statutory interpretation found in the Interpretation of Legislation Act 1984 (ILA) and common law principles set down by the Courts are applied. Those laws require us to look not simply at the plain reading of a provision but to take into account the following:

7.2.1 To ensure that the interpretation is consistent with other provisions in the relevant legislation; 
7.2.2 If one interpretation of a provision results in an impractical and unreasonable application, we are entitled to look to an alternative interpretation which results in a practical and reasonable application of the provision
; and
7.2.3 To ensure that the interpretation that flows from that plain reading is consistent with the purpose and objects of the provision 
.

7.3 In the case of regulation 312(2), all three of these principles give rise to a conclusion that the plain reading is not an appropriate interpretation. Each of these principles are examined in relation to regulation 312(2) in more detail below.

7.4 The broader interpretation (and the interpretation which we favour) is that the maximum fee payable applies to each report and consent which a council is requested to consider under any of the regulations in Parts 4, 5 or 8 where a report and consent is required or under regulation 604(4).
Reading regulation 312(2) in context

7.5 The regime for obtaining the consent of a reporting authority to an application for a building permit is found in Schedule 2 of the Act and in Division 2 of Part 3 of the Regulations. 

7.6 Schedule 2 sets out the procedures for obtaining building and occupancy permits and refers to the report and consent process. In particular clause 1(e) provides for an application to a reporting authority to be accompanied by the relevant fees (if any) fixed by clause 4 for payment to the reporting authority. 

7.7 Clauses 4, 4A, 5, 6, 6A and 7 go on to explain the procedure for obtaining the consent of a reporting authority. The provisions which refer to the setting of fees for this function are found in clause 4 and clause 5(1A) which provide:

4.
Reporting authorities must be consulted

(1)
Subject to this Schedule, the relevant building surveyor must not decide an application for a permit that is required by this Act or the regulations or by any other Act or regulations to be reported on, or consented to, by a reporting authority unless the report or consent has been obtained.

(2)
Unless exempted by the Schedule, the relevant building surveyor must give a copy of an application to each reporting authority within the prescribed time after the application is received by the relevant building surveyor.

(3)
The relevant building surveyor must forward to a reporting authority with the copy of an application, any fees paid to the building surveyor under clause 1(e) in respect of that application and that reporting authority.

 (4)
A reporting authority may fix fees (not exceeding the maximum fees prescribed for the purposes of this clause) for applications or classes of applications referred to it under this Act or the regulations.

(5)
If the reporting authority is a council, the fees must be determined in accordance with the Local Government Act 1989.

(6)
A reporting authority other than a council must publish a notice in the Government Gazette of any fees fixed by it under this clause.

5.
Applicant may obtain report or consent

(1)
An applicant for a permit may obtain a required report or consent from a reporting authority.
(1A)
If the applicant applies for a consent or report to a reporting authority, the application must be accompanied by the relevant fees (if any) fixed by the reporting authority under clause 4.
7.8 Regulation 312(2) creates a maximum fee payable 'for the consideration by the relevant council of an application for a building permit referred to it under Parts 4, 5 or 8 of the Regulations or under regulation 604(4), of $200. This regulation does not expressly state that it has been made for the purposes of clause 4(4) of Schedule 2. In most other cases, regulations prescribing a fee will make express reference to the section of the Act which provides for the fee to be prescribed 
. However, there are examples where this is not done such as in regulation 1302(1) where fees for the application to register a cooling tower are prescribed without express reference to section 75C of the Act which provides for these fees to be prescribed. 

7.9 The absence of an express reference to clause 4(4) of Schedule 3 does not necessarily mean that regulation 312(2) was not made for the purposes of that clause. It is difficult to conclude that it was intended to refer to some other provision in the Act as clause 4(4) is the only provision which contemplates the prescribing of maximum fees in relation to reports and consents. 
7.10 The introduction of regulation 312(2) prescribes a maximum fee, however, councils can still apply clause 4(4) and (5) of Schedule 2 and fix fees which do not exceed that maximum amount in accordance with the provisions of the Local Government Act 1989.
7.11 Throughout Division 2 of Part 3 of the Regulations the regime for obtaining the report and consent of reporting authorities is set up. Regulation 308 prescribes who the reporting authorities are, and refers to Schedule 4 which prescribes matters for report and consent. These matters are individually listed and a building permit applicant can seek report and consent on any one or more matters in relation to any given building permit application.

7.12 Although the report and consent is expressed as being given in relation to an application for a building permit, in practice it is given in relation to specific prescribed matters rather than with reference to the entire building permit application. For example, in the case of Part 4 of the Regulations, the council is empowered to consider prescribed matters by reference to the decision guidelines issued by the Minister under section 188A of the Act. Those decision guidelines set out separate guidelines for each of the matters prescribed for report and consent under Part 4. Therefore although the report and consent of council is expressed as being 'obtained to an application for a building permit' in actual fact the subject of that report and consent is limited to the prescribed matter in question.
7.13 By understanding that reporting authorities report and consent on discrete matters relating to a building permit application, rather than the entire building permit application, it follows that the functions and scope of the role of the reporting authority varies depending on the number of matters referred under any one permit application. It must therefore be strongly argued that the fees collected should also vary with reference to the number of matters for report and consent.
The common sense arguments for interpretation by reference to each application for report and consent 
7.14 Parts 4, 5, and 8 and regulation 604(4) contain 29 provisions under which report and consent must be sought. If there was to be a single maximum fee of $200 for each building permit application which may contain up to 29 possible report and consents, the fee collectable by councils for each report and consent would be a mere $6.90.  This is in no way consistent with fees charged by councils in the past and would provide an unacceptable result.
7.15 If the maximum fee were applicable to each building permit application, an applicant seeking report and consent in relation to only 1 matter could be charged $200 whereas another applicant needing multiple (up to 29) report and consents would also pay $200. This would be an unfair and inconsistent result for applicants. However, by charging a maximum $200 for each report and consent, all applicants are treated equally.
Looking at the purpose and objects – the Regulatory Impact Statement 
7.16 It is acceptable and proper to consider the purpose or object of a statutory provision in order to interpret it.
 The justification for the provision that was canvassed in the Regulatory Impact Statement (RIS) is relevant to determining the purpose or object of the provision. 
7.17 On pages 106 to 109 of the RIS, the proposal to introduce the regulation is considered. There is reference to current fees charged for reports and consents under Parts 4, 5 and 8 with average fees listed as ranging from $122 to $186 for each report and consent. 
7.18 The discussion in this section of the RIS focuses on the applications for report and consent and at no time refers to limiting fees by reference to each building permit application. There is no suggestion in the RIS that the new regulation will potentially limit the fees collectable by councils from between $122 and $186 to possibly $6.90 per report and consent. If such a dramatic reduction in fees was the intention of the regulation it would have been clearly stated.
7.19 An interpretation of regulation 312(2) which could lead to a severe reduction in fees previously collected is unhelpful to councils that have generally always charged applicants fees based on the number of report and consents sought not for each building permit application. There was no suggestion in the RIS that this approach by councils should change. 
The head of power for making regulation 312
7.20 We understand that it has been suggested that section 261(1)(la) does not support a regulation that allows for fees to be fixed for each report and consent and therefore regulation 312(2) must be limited to prescribing a maximum fee for each building permit application referred to a council.
7.21 Consistent with our favoured interpretation of regulation 312(2), it is our view that the regulation is clearly supported by section 261(1)(la). Even if it were not, the power to make the regulation would fall within the more general power given in section 261(1)(l) to make regulations for or with respect to fees payable for applications.

Potential ramifications for councils
7.22 On the question of whether councils should be concerned at the ramifications if a court were to determine that the fees were applicable to each building permit application, we believe the risks of this happening are minimal. In the event that a court were to make such a finding it would not necessarily follow that councils would need to refund any applicants that had paid over $200 in relation to any one building permit. The interpretation we favour provides a sound argument and can and should be relied on by councils in good faith in their application of the regulation.
Does regulation 312 apply where there is no application for a building permit
7.23 It is our view that the maximum fee imposed by regulation 312 would apply regardless of whether the application for the building permit has been made. Clause 5 of Schedule 2 clearly contemplates that an applicant may apply to a reporting authority prior to making an application for a building permit. This is confirmed in section 24(1)(b) of the Act. 

7.24 It would be unfair and unjustified to apply a different fee to applicants for report and consent who had not lodged their building permit application from those who had lodged their building permit application.

Should the Commission 'retract' it's advice to councils that the maximum fee applies to each matter for report and consent?
7.25 We are unable to comment on the appropriateness of any specific advice given by the Commission's to the VMBSG as we have not seen it. However, we have seen the comments about regulation 312 in issue 30 of Inform. 

7.26 As a general proposition we believe it is appropriate for the Commission to advise councils and practitioners generally about its interpretation of regulation 312(2). Section 196 of the Act provides the Building Commission with functions such as:

7.26.1 reviewing the administration and effectiveness of the regulations;

7.26.2 drafting proposals for regulations under the Act; and

7.26.3 providing information and training to assist persons and bodies in carrying out functions under the regulations.

7.27 All of these functions support the Commission's role in providing councils and practitioners with its view of how the regulations should be applied. Provided that these views are based on sound reasoning and, if necessary, legal advice, there is no reason why the Commission cannot state its position on the interpretation of a provision of the Act or Regulations. This is commonly done in practice notes and brochures prepared by the Commission.

7.28 In disseminating advice to industry there is no obligation on the Commission to present opposing interpretations that may be given to a regulation. This would be unhelpful to practitioners and may result in confusion within the industry as to how a regulation should be applied.
7.29 It is especially arguable that in this case, because of the significant attention given to the interpretation of regulation 312(2) by the VMBSG, the Commission is obliged to assist councils and the industry generally by expressing a view on how the regulation should be applied. 
7.30 We note that whilst the Commission may express a view about how an regulation should be interpreted, this may hold little or no weight should a court be asked to interpret the provision at some later date. 
Is the Commission's interpretation misleading?
7.31 It is our view that the Commission's interpretation is not misleading. As we have stated above, it would be unhelpful to industry for the Commission to provide alternative interpretations as this would create confusion as to how the regulation should apply.

7.32 The mere fact that the Commission has asserted one interpretation of regulation 312, ie the broader interpretation, does not mislead practitioners as to how the regulation should be applied, especially given that this interpretation is based on legal advice and on an intimate understanding of the intention of the regulation.

Please do not hesitate to contact Bronwyn Weir or Greg Campbell if you wish to discuss our advice further.

Yours faithfully

Maddocks

Transmission authorised by:

Greg Campbell
Partner

� Lake Macquarie Shire Council v Aberdare County Council (1970) 123 CLR 327


� found in section 32 of the ILA


� See regulation 202 which refers to section 25C(2)(c)(iii) of the Act, regulation 320 which refers to section 30(2) and clause 1(d) of Schedule 2 of the Act and regulation 1508 which refers to section 172(7) of the Act. 


� Section 35 of the ILA provides that the purpose and objects underlying an Act or subordinate instrument shall be preferred to a construction the would not promote that purpose or object.
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