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13 June 2006

                                                                                                                                             Our Ref:JFH: 1388

Mr. Stephen Hempel

Manager Building Control Services

Stonnington City Council

DX 30108

PRAHRAN

Dear Mr Hempel

Re:
Building Regulations 2006 – Regulation 312

We refer to your telephone conversation with John Hoey of this office on 8 June 2006.

You have requested an advice in respect of the introduction of Regulation 312 of the Building Regulations 2006 (“the 2006 Regulations”).  In particular you seek advice on:

(a) the validity of the regulation having regard to its wording;  and

(b) whether the fee of $200 can be charged in respect of each separate issue being considered where an application for a building permit is given to Council seeking consent and/or report.

1. SUMMARY
1.1 The wording used in regulation 312 of the 2006 Regulations is inappropriate, confusing and does not ‘on its face’ fit within the legislative framework relating to ‘consents and reports’.

1.2 Despite the inadequacies of the wording of the regulation, the Courts may still uphold its validity rather than ‘strike it down’.

1.3 The $200 maximum fee is in respect of the consideration of an ‘application for a building permit’.  The maximum fee applies regardless of how many matters have to be considered.

1.4 Email advice from the Building Commission that multiple fees of $200 may be charged indicates a lack of understanding of the consent and report process and a failure to comprehend that what Council is considering under the Act and the Regulations is the application ‘for a building permit’ not an application ‘for consent or report’.

2. ADVICE
Background

2.1 As you are aware the Building Act 1993 (“the Act”) establishes a system whereby, in certain circumstances, it is necessary for the ‘local’ Council to consider whether or not to consent to building permits being issued (regardless of whether the application for a building permit is made to a private building surveyor or a municipal building surveyor).  Section 24(1)(b) of the Act provides as follows:

“24.
Refusal of building permit

(1)
Subject to section 24A and Division 4, the relevant building surveyor must not issue a building permit unless he or she is satisfied that—

(a)
………

(b)
any consent of a reporting authority required under this Act or the regulations or under any other Act or regulations is obtained or deemed to have been obtained in accordance with Schedule 2; and

(c)
………..

(d)
………..”
2.2 The circumstances for which the consent of the relevant Council must be obtained are to be found within the regulations made under the Act.  The regulations which have just come into force are the 2006 Regulations.

2.3 Local Councils have, until the introduction of the 2006 Regulations, been able to determine the fees that would be charged by them for the consideration of whether or not to consent to such applications for building permits.  The amount charged by Councils has varied depending on the circumstances of each council.

2.4 Regulation 312 of the 2006 Regulations provides as follows:

“312.
Maximum fees for report and consent
(1)
The maximum fee payable for the consideration by a reporting authority of an application for a building permit referred to it under section 29A of the Act for report and consent is $50.

(2)
The maximum fee payable for the consideration by the relevant council of an application for a building permit referred to it under Part 4, 5 or 8 of these Regulations or under regulation 604(4) for report and consent is $200.

(3)
The maximum fee payable for the consideration by the relevant council of an application for a building permit referred to it under regulation 610(2) for report and consent is $50.”

2.5 We note that the wording used in regulation 312 is not identical to that proposed in the relevant Regulatory Impact Statement.  The wording finally adopted in Regulation 312 imposes a maximum fee of $200 on the consideration by council of applications for building permits referred to it under specified parts of the Regulations.

2.6 Two principal issues arise from the wording of Regulation 312, namely:

(a) whether applications for building permits are in fact ‘referred’ to council for consent or report;  and

(b) if such applications are ‘referred’ to council, are they referred under the parts of the Regulations so specified?

Referred

2.7 A person wishing to construct a building in a manner that does not comply with the ‘as of right’ requirements of Parts 4, 5 or 8 of the Regulations or Regulation 604 must obtain the consent of council to the application for a building permit.  For example, Regulation 513 provides as follows:

“513.
Report and consent required

(1)
The report and consent of the relevant council must be obtained to an application for a building permit to construct any of the following if it projects beyond the street alignment at a different height or distance to that specified in this Division—


(a)
an architectural feature or similar part of a building;


(b)
a window;


(c)
a balcony;


(d)
a verandah;


(e)
a sunblind;


(f)
an awning; 


(g)
a service pipe;


(h)
a rainwater head;


(i)
a service installation; 


(j)
a window shutter;


(k)
a sign or similar Class 10b structure;

(2)
The report and consent of the relevant council must be obtained to an application for a building permit to construct a building if any part of the building not specified in sub-regulation (1) would project beyond the street alignment.

(3)
The relevant council may give its consent under sub-regulation (1) or (2) if it considers that this will not be detrimental to the safety of the public.

(4)
The report and consent of the relevant council under sub-regulation (1) or (2) need not be obtained to an application for a building permit if(
(a)
a planning permit is required for the construction of the building; and

(b)
the relevant planning scheme regulates the projection of the part of the building beyond the street alignment.”

2.8 In such circumstances, as stated above, section 24(1)(b) of the Act prohibits the building permit from being issued unless Council’s consent (to the application for the building permit) has been obtained.

2.9 Schedule 2 of the Act sets out the procedure for obtaining the consent or report of Council.  In particular Clause 4 of Schedule 2 provides as follows:

“4.
Reporting authorities must be consulted

(1)
Subject to this Schedule, the relevant building surveyor must not decide an application for a permit that is required by this Act or the regulations or by any other Act or regulations to be reported on, or consented to, by a reporting authority unless the report or consent has been obtained.

(2)
Unless exempted by this Schedule, the relevant building surveyor must give a copy of an application to each reporting authority within the prescribed time after the application is received by the relevant building surveyor.

(3)
The relevant building surveyor must forward to a reporting authority with the copy of an application, any fees paid to the building surveyor under clause 1(e) in respect of that application and that reporting authority.

(4)
A reporting authority may fix fees (not exceeding the maximum fees prescribed for the purposes of this clause) for applications or classes of applications referred to it under this Act or the regulations.

(5)
If the reporting authority is a council, the fees must be determined in accordance with the Local Government Act 1989.

(6)
A reporting authority other than a council must publish a notice in the Government Gazette of any fees fixed by it under this clause.”

2.10 Clause4(2) requires the relevant building surveyor to ‘give’ a copy of any relevant applications for a building permit to the relevant Council for its consideration.

2.11 Clause 5 of Schedule 2 allows an applicant for a building permit to ‘apply for a consent or report’ direct to the relevant Council.  Clause 5 provides as follows:

“5.
Applicant may obtain report or consent

(1)
An applicant for a permit may obtain a required report or consent from a reporting authority.

(1A)
If the applicant applies for a consent or report to a reporting authority, the application must be accompanied by the relevant fees (if any) fixed by the reporting authority under clause 4.

(2)
An applicant for a permit must notify the relevant building surveyor when the application is made as to whether the applicant has applied or intends to apply for any required report or consent by a reporting authority;

(3)
The relevant building surveyor need not obtain a report or consent from a reporting authority if the applicant—

(a)
notifies the building surveyor that the applicant has applied for or intends to apply for that report or consent; or

(b)
supplies the relevant building surveyor with a copy of the report made in the last 12 months or of the consent.

(4)
An applicant who applies for and obtains a required report or consent must supply a copy of the report or consent to the relevant building surveyor—


(a)
when the application for the permit is made; or

(b)
within any further time that is prescribed or allowed by the building surveyor.”

2.12 As is evident from the above neither the 2006 Regulations nor the Act ‘refer’ matters to the Council.  The RBS must give applications to the Council and applicants may apply to Council for consent and report.  There is however no ‘referral’ process.

2.13 A review of the Act reveals many situations setting out ‘referrals’.  These are not referrals to Councils however, but are referrals to the Building Commission, Building Practitioners Board and the Building Appeals Board (see Appendix).

2.14 It is arguable, due to the failure of Parliament to use the word ‘refer’ (or one of its derivatives) in Schedule 2, in respect of the obtaining of Council’s consent or report, that it was Parliament’s intention that that not be a ‘referral’ as used in other sections of the Act.

2.15 Section 261(1)(la) was recently introduced into the Act and gives the Governor in Council a head of power to make regulations with respect to maximum fees to be charged by Councils for considering applications for building permits ‘referred’ to them under the Act or the Regulations.  Section 261(1)(la) provides as follows:

“261.
General regulation-making powers

s. 261
(1)
The Governor in Council may make regulations for or with respect to—


(la)
maximum fees payable for consideration by reporting authorities of applications for permits referred to them under this Act or the regulations for consent and report”

2.16 Section 261(1)(la) uses the word ‘referred’.  Generally where Parliament could have used the same word but chose to use a different word it implies that a different meaning was intended.  In this instance it is arguable that the use of the word ‘give’ in the schedule as opposed to ‘refer’ means that the process of obtaining the consent or report is not a ‘referral’.  In Scott v Commercial Hotel Merbein Pty Ltd [1930] VLR 75 it was stated that:

“though it is not to be conclusive, the employment of different language in the same Act may show the Legislature had in view different objects”.

2.17 The Courts however will depart from that rule if the words themselves are sufficiently clear (Commissioner of Taxes (Vic) v Lennon (1921) 289 CLR579).  In the present circumstances the ordinary meaning of ‘refer’ includes (as defined by the Macquarie Dictionary Revised 3rd Edition):

“to hand over or submit for information, consideration, decision etc”
2.18 In our view therefore the use of the word ‘referred’ in both Section 261(1)(1a) of the Act and Regulation 312 of the 2006 Regulations is wide enough to encompass the ‘giving’ and ‘obtaining’ as set out in Schedule 2 of the Act.

Under Part 4, 5 or 8 or under Regulation 604(4)

2.19 This wording as used in Regulation 312 is problematic as the Regulations do not ‘refer’ or ‘give’ applications to Councils.  As set out above, the Regulations merely provide that if an applicant for a building permit wants to build something in a manner different to the ‘as of right’ manner set out in various parts of the Regulations, the consent of Council is required.  It is Schedule 2 of the Act which sets out the procedure to ‘trigger’ Council’s consideration of the application.  It is unclear why the persons drafting the Regulations adopted the wording finally used.

2.20 Section 35(a) of the Interpretation of Legislation Act 1984 requires the courts to accept an interpretation of regulations that promotes the purpose or object underlying the regulation rather than an interpretation that does not promote the purpose or object.  If, however, the regulation creates an obligation impossible of performance it may vitiate the operation of the regulation (Hinton Demolitions Pty Ltd v Lower (No. 2) [1971] 1 SASR 512).

2.21 The issue becomes therefore, whether the words used in the various relevant parts of the 2006 Regulations impose an obligation to give to Council the application for a building permit for Council to consider whether or not to consent to that application.  Arguably the regulations do impose such an obligation in that the regulations identify when the applicant must obtain such consents to enable them to continue with their application.

2.22 As is evident from the above discussion, due to the poor wording utilised in Regulation 312 it is unclear as to whether or not ultimately a court would uphold the validity of the regulation.  On balance, however, it is our view (although it is by no means certain) that a court would determine that there is a sufficient link between the obligation  created in the subject Parts of the Regulations and the process set out in the Schedule to find that Regulation 312 is valid.

One Fee
2.23 We have been provided with a copy of an email from the Building Commission in which the Building Commission have advised a representative of a Council that under Regulation 312 the Council is entitled to charge more than one fee.  The statement on behalf of the Building Commission is that:

“the fee applies for report and consent ……two applications for a report and consent means two fees ……  I understand there is vigorous debate going on about this issue ……I would appreciate it if you could pass this view on to your erstwhile colleagues…..”

2.24 In our view the above comments disclose that the Building Commission (if that is in fact the official position) lacks a fundamental understanding of the consent process and lack of understanding of statutory interpretation principles.  It is clear from the Legislation that:

(a) Council is required to consider the ‘application for a building permit’ having regard to the matters in the relevant regulation(s);

(b) Persons do not make application for consent in that there is no such thing as an application for report and consent within the legislation.  All references to an ‘application’ in respect of consent and report are references to an ‘application for a building permit’;

(c) The head of power which enables the making of the regulation (s261(1)(la)) of the Act is in respect of the consideration of the application for a building permit.  The Governor in Council is not empowered to make regulations setting a maximum fee per relevant matter.

2.25 In our view the legislation is clear that Council may only charge one fee per application for a building permit under consideration.  This is regardless of how many matters need to be taken into account within that one application.

If you require any further clarification with respect to this advice please do not hesitate to contact us.

Yours faithfully,

John Hoey

Hoeys Lawyers

